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BRIEF FACTS :.

M/s. Container Corporation of India Ltd., Situated at ICD-Khodiyar,

Jamiyatpura Village Road, Near Khodiyar Railway Station, S. G. Highway,

District: Gandhinagar (Gujarat) (herein after referred to as "M/s. CONCOR") have

been duly approved as Customs Cargo Service Provider (herein after referred to as

the "CCSP") under Regulation 10 of the Handling of Cargo in Customs Areas

Regulation, 2009 (herein after referred to as the "HCCAR, 2009") read with

Section 45(l) of the Customs Act, 1962, for thc prernise specilied, r,'idc

Notification No. 4l20ll-Customs (NT) dated 06.06.2011 issued by the then

Commissioner of Customs, Ahmedabad.

2.1 M/s Camex Limited 2nd [.loor, C]amex House, Stadium-Commerce Road.

Navrangpura, Ahmedabad-380009 (herein after referred to as the "importer"),

filed Bill of Entry No. 7515472 dated 24.04.2020 for import of goods viz.

"Polyclear (Thiourea Dioxide)" lalling under CTH 29309099 from the supplier

M/s. Puyong Hongye New Materials Technology Co. Ltd., under Bill of Landing

No. TTJD000194 dated 04.03.2020, Invoice No. PYHL200227 dated 27 02.2020

and the said cargo was loaded in Container No. GESU3501737.

2.2 The said container arrived at ICD-Khodiyar by Rail on 04.04.2020 during

the national lock down period. The importer filed Bill of Entry No. 7515472 dated

24.04.2020 which was assessed showing total duty payable as Rs. 11,90,4791-.

The said Custom duty of Rs. 11,90,4791- along with applicable interest of Rs.

14681- was paid by the importer vide Challan No. 2030898630 dated 27.04.2020.

However, before 'Out of Charge' was given to said Bill of Entry, heavy smoke

emitted from the container due to lormation of gases on account ol- the cargo

catching fire. Eventually, the container doors were forced open due to pressure

within the container and the chemicals inside the container started coming out and

spread around, Security personnel and hydrant operator at M/s. CONCOR

sprinkled water from fire hydrant point. Meanwhile, Fire Brigade also joined the

fire fighting and doused the fire and smoke from the container and cargo.

2.3 Subsequently, an FIR was lodged by M/s. CONCOR at Adalaj Police

Station. Fire Accident Report dated 27.05.2020 of Container No. GESU-

3501757120' at ICD-Khodiyar and the Fire Incident Report of Regional Fire

Officer, Fire & Emergency Services, Gandhinagar, were submitted by M/s.

CONCOR.
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2.4 As all the cargo was destroyed and containcr was damaged on account of

accidental fire before 'Out of Charge' was given, the importer relinquished their

title to the cargo and requested for remission of duty paid by them, under Section

23 of the Custorns Act, 1962. The remission of the duty has been allowed as per

Rules and Procedure.

3. It appeared that as per Regulation 5(6) of the HCCAR,2009, in the event of

loss of customs duty on imported goods due to accident, damage, deterioration,

destruction or any other unnatural cause during their receipt, storage, delivery,

dispatch or otherwise handling, the same has to be borne by the custodian. M/s.

CONCOR as CCSP should have taken care of imported goods lying in their

premises and acted responsibly to secure the safe custody of the goods at all time.

Responsibilities of the CCSP are defined in Regulation 6(l) of the HCCAR, 2009,

according to which the CCSP shall (i) be responsible for safety and security o1-

imported and cxport goods under its custody; (ii) bc liable to pay duty on goods

pilfered after entry thereof in the customs area; (iii) abide by all the provisions of

the Act and the rules, regulations, notifications and orders issued thereunder.

4.1 A lettcr dated 01.06.2021 was issucd vide F. No. VIII/20- 26llCDlREF12020

by the Deputy Commissioner, Customs, ICD-Khodiyar, Ahmedabad, requesting the

custodian M/s. CONCOR to pay the amount of duty and interest totaling to Rs.

11,91,9471- on account of loss / damage of the goods imported vide Bill of Entry

No. 7515472 dated 24.04.2020 while it was in thcir custody. A rerninder letter

dated 16.07.2021 was also issued to M/s. CONCOR by the Deputy Commissioner,

Customs, ICD - Khodiyar.

4.2 M/s. CONCOR, vide letter dated 04.09.2021 submitted that the duty has

already been paid by the importer vide Challan dated 27.04.2020 and furnished a

copy of the said Challan. It appeared that by lurnishing the copy of the Challan and

stating that the duty has been paid, M/s. CONCOR had tried to misguide the

department in believing that the duty had been paid, whereas in fact, the importer

had claimed remission of duty paid and the same was granted by the Department as

per the relevant provisions of the Customs Act. 1962.

$.3 Pre - show cause notice consultation, as provided under Section 28(lXa) of

,the Customs Act, 1962, was held on 19.04.2022 and written submission dated

9.04.2022 was also submitted by M/s. CONCOR on 20.04.2022 wherein M/s
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CONCOR inter-alia submitted that the cargo was mis-declared by the importer; that

the imponer had not cleared the cargo till 27.05 .2020 even though the cargo arrived

on 04.04.2020; and that there was no lapses on the part of CONCOR for the said

incident.

5. It appeared that M/s. CONCOR, through their acts of omission and

commission summarized as above, read with the obligations cast upon them as

CCSP in terms of Regulations 5 and 6 of HCCAR,209. havc violatcd the rcler,'ant

provisions of the said Regulations and hence action was required to be taken against

them as envisaged in the said Regulations. The responsibility of ensuring safety and

security of imported goods unloaded in their premises lies squarely on the CCSP

and they are required to pay import duty in case the goods are damaged while in

their custody. It also appeared that there have been lapses on the part o[ M/s.

CONCOR in taking steps to safely and securely store the goods in their custody, in

the present case.

6. Accordingly, show cause notice F.No. VIII/48-16/CUS/T/SCN-Khodiyar-

Camexl202l-22 dated 20.04.2022 was issued by the Additional Commissioner

(Tech), Customs, Ahmedabad to M/s. CONCOR, calling upon to show cause as to

why customs duty and interest amounting to Rs. 11,91,9471- should not be

demanded from them under Regulation 5(6) of HCCAR, 2009 read with Sections

28( I ) and 28AA of the Customs Act, 1962.

WRITTEN SUBMISSIONS

7,1 M/s. CONCOR, vide letter No. AREA-ll/lCD-KHDB/SCN/Reply Customs

Show Causel2022l73 dated23.05.2022, inter-alia submitted that there is no role of

M/s. CONCOR in causing the loss of customs duty; that the importer had paid duty

initially and later claimed remission; that the Customs Department allowed the said

remission without seeking any instruction from M/s. CONCOR; that such remission

had taken place behind the back of M/s. CONCOR and therefore, now Customs

Department cannot make them a scapegoat for recovery of duty erroneously

refunded to the importer.
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1 .2 M/s. CONCOR submitted following sequence of events -

Date Event

04.04.2020 Container No. GESLJ-3501731 arrived at ICID Khodiyar

A sum of Rs. 11,91,9471- is paid by M/s. Camex Ltd. under

Challan No. 2030898630 (ln show cause notice, customs

department acknowledges receipt of aforesaid amount, but

claims later on to have refunded the duty). No effort is

made either by the importer, Customs Broker / Agent or

Customs department after receipt of amount to grant the

goods an order of "Out of Charge"

The cargo exploded with fire as it was a self-heating

hazardous cargo. Such fire took place after expiry of exactly

onc month from datc ol-payrnent o1" duty. Till such incident

took place, both the importer and customs department were

in slumber. The nature of goods was clearly known to the

importer, shipping line and exporter. Yet a mis-declaration

was made on Bill of Lading which was believed by M/s.

CONCOR with re spect to ultimate storing of consignment

21.04.2020

27 .0s.2020

It has been submitted by M/s. CONCOR that it is absolutely clear from the

aforesaid that the importer, though having paid the amount of duty, had elected not

to get the consignment cleared from the Customs Authorities.

7.3 M/s. CONCOR has submitted that even the Customs Authorities have not

taken any step voluntarily or otherwise to clear the cargo i.e. to say issue "Out of

Chargc", thus, is clear that importer as wcll as thc authorities were negligent enough

to get the consignment clear. They submitted that it was incumbent upon the

customs authorities to inspect the cargo and clear the same by marking "Out of

Charge"; that customs department failed in exercising such care and caution. It has

been submitted that the timely inspection by the Customs department would have

prevcntcd the cargo from being lost due to fire.

8.1 M/s. CONCOR submitted that apart from the aforesaid, the importer had

mercly described the goods in Bill of Lading as "Polyclear" and there was nothing

thc ilill ol'Lading to indicate that thc consignmcnt containedhazardous goods.

ey submitted that only after blast / fire in the container, it came out that the

tainer was containing hazardous goods, which were not declared initially. When
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it came to the knowledge that the goods stood destroyed, the consignor elected to

take refund of the duty already deposited. M/s. CONCOR submitted that it was due

to the negligence and lethargy on part of the consignee i importer not removing the

goods after payment of duty that the incident took place, otherwise, the goods could

have been put to a better use.

8.2 M/s. CONCOR submitted that the consignee is equally guilty in not

informing that the goods importer by it are hazardous goods, otherwise they (M/s.

CONCOR) would have made appropriate arrangements at their godown level. It is a

practice of CONCOR to store the hazardous goods as per the hazard identified in the

Bill of Lading. M/s. CONCOR has submitted that they recognizes Plyclear -
Thioureadioxide" as hazardous chemical and accordingly it could have made

necessary arrangements immediately. They submitted that the importer ought to

have declared the correct and true description in the Bill o1' I-ading itself so that

CONCOR could have made appropriate arrangements.

8.3 M/s. CONCOR has submitted that they have come out with Trade Notice

dated 04.10.2019 calling upon Ahmedabad Steamer Agents Association,

Ahmedabad Customs House Agents Association, Ahmedabad LCL Consolidators

Association, all Trade Members of ICD - Khodiyar, all Exporters / Importers /

Forwarders / Transporter to clear the hazardous import containers preferably within

ten days from the date of arrival at ICD - Khodiyar. They submitted that the said

Trade Notice indicates that Mis. CONCOR is taking necessary action to prevent

occuffence of such events. In fact, as per the said Trade Notice, members of trade

were categorically informed thalhazardous cargo arriving in import containers lrom

gateway ports are allowed only for factory de-stuffing and will not be allowed for

de-stuffing at the terminal.

9. M/s. CONCOR has submitted that clause 6( I ) of HCCAR 2009 states that thc

customs cargo service provider shall -

(i) Be responsible for the safety and security of imported and export

goods under its custody;

(,) Be liable to pay duty of goods pilfered after entering thereof in the

customs area;
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Thus, as per regulation 6(l) oIHCCAR, 2009, the CCSP is liable to pay duty

only if there is pilferage of goods after entry thereof in the customs area and not

where the goods have been wrongly declared by the consignee or not cleared at the

carlicst. M/s. CONCOR has submitted that thc importer vcry well kncw that the

consignment containedhazardous goods and it was incumbent upon him to declare

the nature of such goods as well as to remove the goods preferably within a period

of l0 days as stipulated in Trade Notice. It has been submitted that for the mischief

of consignee, CONCOR cannot be made liable to pay the resultant loss and the

department has to recover the amount of duty from the consignor itself. It has been

submitted by M/s. CONCOR that the refund granted to the importer was

erroneously granted based upon the misrepresentation and play of mischief by the

importer.

10. Mis. CONCOR has submitted that Section 28 of the Customs Act, 1962 is

not applicable in the instant case because it contemplates service of notice on the

person to whom the refund has erroneously been made which in the instant case is

the importer who had at once paid the duty and claimed refund of the same. It has

further been submitted that such a refund has either been sought due to willful mis-

statemcnt or suppression of lacts; that thc imporler had paid duty on or about

27.04.2020 and had lor a considerable period of tirne thereafter, elected not to

remove the goods that were lying at the inland container depot. They have submitted

that the importer ought to have made it clear about the efforts made by it to remove

the hazardous goods fiom the custody of M/s. ClOrr'COR. The act of not removing

the goods at the earliest itself show that the motive of the importer was not bona-

fide. Even the importer had elected not to inform M/s. CONCOR about hazardous

nature of goods.

I l. M/s. CONCOR has submitted that a wrong statement is made in the show

cause notice that CONCOR had tried to misguide the department in believing that

duty had been paid as from the subsequent statement it is very clear that the

importer had claimed remission of the duty paid. They have submitted that

remission of duty can take place only alter duty stands paid by the importer. They

have strongly protested the contention.

M/s. CONCOR denied that there were any lapses on the part of Mis,

COR that resulted in the incident whereby goods stood destroyed. Rather, it

the acts of omission and commission on part of importer which resulted in the

,ncident. In view of the aforesaid, M/s. CONCOR has submitted that it has not

l2
:'

were
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violated any statutory provision, rather has acted in accordance with the rules and

regulations. They have submitted that the matter of mis declaration of cargo has also

been taken up by them with Shipping Line APL India Pvt. Ltd. (CMA CGM India

Pvt. Ltd.).

13. It has been submitted that M/s. CONCOR is not liable to make paymenr of
the sum of Rs. 11,90,4791- and interest amounting to Rs. 1,4681-. They have

submitted that the department may take up the matter in accordance with the

provisions of Section 2tt ol' the Customs Act, 1962 with thc importcr to whonr

refund has erroneously been made. They have requested to grant a personal hearing

before taking a decision.

PERSONAL HEARING

14. Personal Hearing in this case has been held on 06.10.2022 wherein Shri

Vishal Patil, Chief Manager of M/s. COCNOR and Shri Ravi Karnavat, Advocate

remained present and submitted further written submission dated 06.10.2022, which

has been taken on record. They assured that a few documents, like but not limited to,

Trade Notice, Bill of Lading, Hazardous Goods Notification etc., would be

submitted within two weeks.

15.1 In the written submission dated 06.10.2022, Mls. CONCOR has referred ro

its earlier reply dated 23.05.2022. M/s. CONCOR has referred to Section 22,23,
26A,28,28AA, 141 and 157 of the Customs Act, 1962and Regulations 5 and 6 of

HCCAR, 2009 and has submitted that duty is not to be abated blindly by the

department, rather it can happen only in certain situations when necessary pre-

conditions are lulfi lled.

15,2 M/s. CONCOR has referred to Section 23 and 22(3) of the Customs Act,

1962 and has submitted that in case of remission of duty, necessary caveat is that the

damage should not be caused due to any willful act or negligence or del'ault,

whereas in the instant case, the owner Camex Ltd. has remained negligent as well as

there is a willful act also on the part of Camex Ltd. in not removing the goods once

the duty was paid. It has been submitted that the owner even failed to inform rhat the

goods were hazardous goods and required special storage. Non information and non

- removal of goods amounted to negligence and willful default on the part of
importer.
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15.3 M/s. CONCOR has refened to Section 26A of the Customs Act, 1962 and

has subrnitted that the owner (importer) relinquished his title to the goods but failed

to abandon the same to Customs Department. It has been submitted that as an

important pre-condition has not been fulfilled by the importer while claiming refund

of import duty already paid, the department ought not have allowed the refund till

the necessary pre-condition was fulfilled.

15.4 M/s. CONCOR has referred to Section 28 of the Customs Act, 1962 and has

submitted that as already discussed, there had been a willful act of negligence on the

part of importer due to which the goods had been destroyed and thereafter the

importer had claimed refund of duty. As such willful act of negligence and default

had not been brought to the knowledge of the Customs Department, thc conditions

specified in Section 28 stands fulfilled. It has been submitted by M/s, CONCOR that

the refund of import duty is granted erroneously to the importer and the same is

required to be recovered from the importer only and M/s. CONCOR cannot be made

responsible for such willful misrepresentation, act of negligence and default on part

of the importer.

15.5 M/s. CONCOR has submitted that HCCAR,2009 have been framed in

pursuant to the provisions contained in section l4l and 157 of the Customs Act,

1962 lo give effect to the statutory provisions. It has been submitted that in absence

of enabling statutory provisions that permit the department to recover the duty lrom

M/s. CONCOR, these Regulations cannot compel M/s. CONCOR to bear such a

duty. Rather, the statutory provisions enable the department to recover such

erroneously refunded duty.

15.6 M/s. CONCOR has referred to Section 157(2)(ai) and has submitted that the

provision pre-supposes relinquishment of title coupled with abandoning of goods to

the Customs. It has been submitted that abandoning of goods to Customs is sine qua

non,

15.7 M/s. CONCOR has referred to Regulation 5(6) of the HCCAR, 2009 and has

submitted that this provision provides for indemnification for loss or damages on

imported or export goods and not to indemnify the Commissioner of Customs due to

lo.ss caused by willful act of negligence and / or default on part of importer.

.15.8 It has further been submitted by M/s. CONCOR that there had been

gegligence / willful default on the part of importer. It has also been submitted that
'i

"-.t
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the Customs department, after receipt of payment of import duty, has remained

negligent and has adopted a casual approach towards marking the consignment "out

of charge". It has been submitted that the importer has taken unjust benefit of its

own follies inasmuch as on the one hand, the goods were lying uncared for a period

of almost two months and on the other hand, the importer claimed refund merely

because the goods got destroyed while waiting for being declared out of charge. It

has funher been submitted that while granting refund, no oppor-tunity was provided

to M/s. CONCOR for opposing such a refund and the entire exercise has been

carried out behind the back of M/s. CONCOR.

15.9 M/s. CONCOR has submitted that Regulation 6(t) of HCCAR, 2009 fastens

liability to M/s. CONCOR only in case of pilferage of goods which is quite different

from destruction or abandonment of goods. It has been submitted that there is no

allegation from any corner whatsoever that the goods have been pilfered while they

were in custody of CONCOR.

15.10. It has been submitted that M/s. CONCOR cannot be made liable for making

good the duty that has been refunded by the Customs Department, rather the

Customs Department needs to call upon the importer to pay the duty that has been

erroneously refunded.

l5.ll. M/s. CONCOR has submitted that at no point of time M/s. CONCOR has

never made an attempt to mislead the department by submitting the receipt of duty

paid by importer; that the fact remains that the duty has been paid and the same has

been refunded by the department without intervention of M/s, CONCOR. It has been

submitted that once the duty is paid, M/s. CONCOR cannot be rnade liablc and

responsible in respect of the imported goods for which the duty has been paid.

DISCUSSION AND FINDINGS

16. I have carefully gone through the subject show cause notice, submissions

made by M/s. CONCOR in written replies as well as during the course of personal

hearing and other evidences and documents available on record.

17. The issue involved in this case is whether the customs duty on imported

goods destroyed due to fire before clearance for home consumption, while the said

goods were still in the custody of CCSP, is payable by the CCSP / custodian or

'otherwise.
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18. The goods "Polyclear (Thiourea Dioxide), imported by M/s. Camex Limited

in container No. GESU-3501757 anived at ICD-Khodiyar by Rail on 04.04.2020.

There was heavy smoke blowing from the said container on 27.5.2020, Due to

lormation of gases, the door of the container was f,orced open and Fire Brigade

authorities used heavy force of water, which resulted in all thc chemical from

container flowing out and spreading all over the ground, leaving not a single bag

inside container. These facts are not in dispute.

19,1 ln this factual background, I propose to go through relevant legal provisions

Sub-section (3) of Section 45 of the Customs Act, 1962 reads as follows ,

"45(3) Notwithstanding anything contained in any law for the time

being in force, f any imported goods are pilferued after unloading

thereof in a customs area while in the custody of a person referred to

in sub-section (l), that person shall be liable to pay duty on such

goods at the rate prevailing on the date of delivery of an arrival

monifest or import manifest or, as the case may be, an import report

to the proper fficer under section 30 for the aruival of the

conveyance in which the said goods were carried. "

19.2 Sub-regulation (6) of Regulation 5 of HCCAR,2009 reads as follows -

REGULATION 5. Conditions to be fulfilled by Customs Cargo

Service provider The Customs Cargo Service provider for
custody of imported goods or export goods and for handling of such

goods in a customs orea shall fuffill the following conditions, namely

(6) Undertoke to indemniflt the Principal Commissioner of

Customs or Commissioner of Customs, as the case may be from any

liobility arising on account of damages caused or loss suffered on

imported or export goods, due to accident, damage, deterioration,

deslruction or any other unnalural couse during their receipt,

storage, delivery, dispatch or otherwise handling.

\
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19.3 Clauses (i) and (l) of Regulation 6 of HCCAR,2009 reads as follows -

REGLILATION 6. Responsibilities of Customs Cargo Service

provider. - (1) The Customs Cargo Service provider shall -

(i) be responsible for the safety and security of imported

and export goods under its custody;

(j) be liable to pay duty on goods pil/bred afier entrt'

thereof in the customs area,

19,4 It is clear from sub-section (3) of section 45 of the Customs Act, 1962that

if any imported goods are pilfered after unloading in a customs area while in the

custody of a custodian I CCSP, the said custodian / CCSP shall be liable to pay

duty on such goods. Further, as pel clause (i) and (l) of sub-regulation (l) ol

Regulation 6 of HCCAR, 2009, the CCSP is responsible for the safety and security

of imported and export goods under its custody and is liable to pay duty on goods

pilfered after entry thereof in the customs area. As per sub-regulation (6) oi

Regulation 5 of the HCCAR, 2009, one of the conditions to be fulfilled by the

CCSP is to undertake to indemnify the Commissioner of Customs from any

liability arising on account of damages caused or loss suffered on imported or

export goods due to accident, damage, deterioration, destruction or any other

unnatural cause during their receipt, storage, delivery, dispatch or otherwisc

handling.

19.5 It is also evident from the provisions contained in sub-scction (3) of scction

45 of the Customs Act, 1962 and the provisions of clause (l) of sub-regulation (l)

of Regulation 6 of HCCAR, 2009 that the liability to pay duty on goods pilfered

after entry thereof in the customs area has been statutorily cast on the custodian /

CCSP. Further, sub-section (2) of Section 141 of the Customs Act, 1962 provides

that the imported or export goods may be received, stored, delivered, dispatched or

otherwise handled in a customs area in such manner as may be prescribed and the

vities shall be such as ma

be prescribed. As per clause (32) of Section 2 of the Customs Act, 1962,

"prescribed" means prescribecl by regulations made under Customs Act, 1962.

, Even sub-section (1) of Section 157 of the Customs Act, 1962 provides that

"without prejudice to any power to make regulations containcd elsewhere in this
,s

'ct
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Act, the Board may make regulations consistent with this Act and the rules,

generally to carry out the purposes of this Act". Thus, HCCAR, 2009 ate made in

exercise of powers conferred by sub-section (2) of section l4l read with section

157 olthe Customs Act, 1962 and M/s. CONCOR as CCSP is statutorily liable to

pay duty on goods pilfered after entry thereof in the customs area. Therefore,

submission of M/s. CONCOR that "in absence of enabling statutory provisions

that permit the department to recover the duty from CONCOR, HCCAR, 2009

cannot compel CONCOR to bear such a duty", is not found tenable.

20.1 M/s. CONCOR has submitted that Regulation 6(l) ol HCCAR, 2009 fastens

liability ro M/s. CONCOR only in case of pilferage of goods which is quite

different from destruction or abandonment of goods'

20.2 I find that the term "pilfer" has been used in sub-section (3) of Section 45

of the Customs Act, 1962 and clause (i) of sub-regulation (l) of Regulation 6 of

HCCAR, 2009 to denote goods lost which have landed but are not available for

home clearance. CBIC Circular No. 58/96-Cus. dated 29.11.1996 issued in the

wake of insertion of sub-section (3) of Section 45 of the Customs Act, 1962

clarified that as a result of amendtnent tlf section 45, ns of the i

VE e to pay customs duty on the gOqds pilfered / while

.)t

under their custody. In the present case, undisputedly the imported goods have

been lost while under the custocly of M/s. CONCOR, therefore, they are liable to

pay customs duty on the said goods.

2l.l M/s. CONCOR has submitted that it was incumbent upon the customs

authorities to inspect the cargo and clear the same by marking "Out of Charge"; that

timely inspection by the Customs department would have prevented the cargo from

being lost due to fire.

21.2 It is pertinent to mention in this regard that in a case where goods are marked

for examination, the imported goods are required to be presented for examination by

the importer or his agent by registering the same in the system of customs; thereafter

goocls are examined and examination report is submitted. The Out of Charge

Officer, if satisfied after receipt of examination report, that the goods have been

.. .,:l1lRorted in accordance with applicable laws and importer has paid the import duty
t,t i

assessed thereon, make order (termed as 'oOut of Charge") permitting clearance of

.the goods for home consumption. Therefore, the contention of M/s' CONCOR to the

effect that Customs Department should have on its own inspected the cargo and
'rry
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cleared the same, is not tenable

22'l M/s' CONCOR has also contended that the importer has not indicated that the
imported consignment contained hazardous goods. It has been submitted that M/s.
CONCOR recognizes "Ployclear - Thioureadioxide" as hazardous chemical. and

accordingly, it could have made necessary arrangements immediately. but Bill of
Lading merely described the goods as "Polyclear", without indicating that the
consignment contained hazardous goods. They have also submitted that Trade
Notice dated 04.10.2019 has been issued by M/s. coNCoR, cailing upon

Ahmedabad Steamer Agents Association, Ahmedabad Customs House Agenr
Association, Ahmedabad LCL Consolidators Association, all Trade Members of
ICD-Khodiyar, all Exporters / Importers / Forwarders / Transporters to clear
hazardous import containers preferably within ten days from date of arrival at ICD.
Khodiyar. They have submitted that for the mischief of consignee, M/s. C9NCOR
cannot be made liable to pay the resultant loss and the department has to recover the
amount of duty from the consignor itself.

22'2 It is observed from the submissions made by M/s. CONCOR that ,,polyclear-

Thioureadioxide" is recognized by M/s. CONCOR as hazardous chemical; the
imported goods have been described in Bill of Lading as "polyclear,. without
indicating that the consignment contained hazardous goods; that had M/s. CONCOR
knew that the consignment contain ed, hazardous goods, it could have made required
arrangements; and as per Trade Notice issued by M/s. CONCOR , hazardous goods
are required to be cleared preferably within ten days from the date of arrival ar ICD,
Khodiyar. In my considered view, not describing the complete details of imported
goods in Bill of Lading, non-informing M/s. coNCoR by the importer abour
hazardous nature of imported goods and non-clearance of imported goods by the
importer within time limit prescribed by M/s. CONCOR in its Tradc Noticc. are the
issues between M/s' CoNCoR and the importer or M/s. CoNCoR and the Shipping
Line' These aspects do not have any bearing on the statutory liability cast upon the
ccsP / custodian under the customs Act, 1962 andthe HCCAR, 2009.

23.1 In this case, customs duty of Rs. rr,9o,47gr- on the imported goods was
paid by the importer, but claimed remission of the said duty paid as the said
imported goods were destroyed and the remission was granted by the Department
as per relevant provisions of the Customs Act, I 962. The granting of remission of
duty on imported goods and subsequent grant of refund of the said duty to the

'importer is a separate proceeding, subject to audit and review by the differentr)
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fr.ffi
(si$

sections of the department, and therefore are beyond the scope of the present

proceedings. However, since M/s. CONCOR has made several submissions with

respect to grant of remission and refund to the importer, I propose to discuss the

same, which of course cannot have any bearing on the merit of grant of remission

and refund, which are part of a separate proceedings.

23.2 One of the contentions raised by M/s. CONCOR is that the Customs

Department allowed the remission without seeking any instruction lrom M/s.

CONCOR, therefore, now recovery of duty erroneously refunded cannot be made

from M/s. CONCOR. I find that neither Section 23 of the Customs Act, 1962

goveming remission of duty on lost, destroyed or abandoned goods provides for

any such procedure of consultation with the CCSP before granting of remission,

nor any provision of law in this regard has been cited by M/s, CONCOR.

23.3 M/s, CONCOR has referred to Section 26A of the Customs Act, 1962 and

has submitted that the importer had relinquished his title to the goods but failed to

abandon the same to Customs Department, therefore the Department ought not to

have allowed the refund till necessary precondition was fulfilled. In this regard, I

observe that M/s. CONCOR has not submitted any evidence whether the refund was

granted to the importer under Section 26A of the Customs Act, 1962 or under other

provisions of the Customs Act, 1962 or to the effect that necessary pre-condition

was not fulfilled or that importer failed to abandon goods to the Customs

Department.

24.1 M/s. CONCOR has submitted that Section 28 of the Customs Act, 1962 is

not applicable in the instant case because it contemplates service of notice on the

pcrson to whom thc refund has erroneously been madc. lt has further been submitted

by M/s. CONCOR that there had been a willful act of negligence on the part of

importer due to which the goods had been destroyed and thereafter the importer had

claimed refund of duty and as such willful act of negligence and default had not

been brought to the knowledge of the Customs Department, the conditions specified

in Section 28 stands fulfilled.

24.2 In this regard, as already discussed, non-describing of the complete details of

imported goods in Bill of Lading, non-informing M/s. CONCOR by the importer

"about hazardous nature of imported goods and non-clearance of imported goods by

thc importer within time limit prescribed by M/s. CONCOR in its Trade Notice, are

'the 
issues between M/s. CONCOR and the importer / Shipping Line.

it",

I
i
I
I.
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24.3 Section 28 of the Customs Act, 1962 contains provisions for recovery of

customs duty not levied or not paid or short levied or short paid apart from customs

duty erroneously refunded. Therefore, the contention of M/s. CONCOR that Section

28 of the Customs Act, 1962 is not applicable in the present case is not correct, As

already discussed, Mis. CONCOR is liable to pay customs duty in the present case

in terms of provisions of Section 45(3) of the Customs Act, 1962 read with

Regulation 5(6) and Regulation 6(lXl) of the HCCAR, 2OOg, which ha, not been

paid by M/s. CONCOR, therefore the same is required to be recovered under the

provisions of Section 28 of the Customs Act, 1962.

25. In view of the foregoing, I pass the following order

ORDER

(i) I confirm the demand of Customs Duty of Rs. 11,90,4791- (Rupees

Eleven Lakh Ninety Thousand Four Hundred Seventy Nine Only)

under Section 45(3) and 28(l) of the Customs Act, 1962 read with

Regulation 5(6) and Regulation 6(lxi) of the Handling of Cargo in

Customs Areas Regulations, 2009 from M/s. Container Corporation of

India Ltd.

(ii) I order recovery of interest at applicable rate on the aforesaid amount

of Customs Duty, under Section 28AA of the Customs Act,1962.

F. No. VIII/48- I 6/Cus/T/SCN-Khodiyar-Camex 121 -22

By R.P.A.D

\\
U"-\ rq\"

(Mohit Agrawal)
Additional Commissioner (Tech),

Customs, Ahmedabad

Date : 1411012022

To,
M/s Container Corporation of India Ltd.
Situated at ICD-Khodiyar, Jamiyatpura Village Road,
Near Khodiyar Railway Station,
S.G. Highway, Dist. Gandhinagar (Gujarat)

Copy to

(1) The Commissioner of Customs, Ahmedabad.
(2) The Deputy Commissioner of Customs, ICD-Khodiyar, Ahmedabad

$) Guard File.


